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Dear Counsel, Mr. Meltzer, and Dr. Chan:

On February 20, 2017, Dimensions Health Corporation d/b/a/ Prince George’s Hospital
Center (“PGHC”) filed a Motion for Recusal and to Strike the Recommended Decision in the
Baltimore Upper Shore Cardiac Surgery Review. As grounds for its motion, PGHC asserts that
my “relationship” with my former wife (Dr. Jennifer W. Tanio, a medical cardiologist at Johns
Hopkins Medicine), as well as my unpaid part-time faculty appointment in General Internal
Medicine at Johns Hopkins School of Medicine, presents the appearance of impropriety and an
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apparent conflict of interest. (Motion at §f 5-7). PGHC requests that | recuse myself from this
matter, that the Recommended Decision | issued on December 30, 2016 be stricken, and that the
comparative review of these applications begin anew. (Motion at p. 4). I have considered PGHC’s
motion, the opposition filed by Anne Arundel Medical Center, and, for the reasons stated below
and in my attached affidavit, I deny PGHC’s motion.

PGHC’s primary argument is that I should recuse myself because, at one time, I was
married to Dr. Jennifer Tanio, a medical cardiologist currently employed by Johns Hopkins
Medicine at Green Spring Station in Lutherville, Maryland. (Motion at {1 5-6). PGHC insists that
| should have disclosed my ex-wife’s employment, even discussing my minor children in its
motion, stating that both my ex-wife and | contribute to their financial support. (Motion at {5).
The employment of my ex-wife is completely irrelevant and has no influence on my ability to
render an impartial decision in this contested case. (See Exh. 1, Affidavit of Craig P. Tanio, M.D.
(“Tanio Aff.”) at ] 6). My ex-wife and | have been divorced since 2013. As former spouses, we
do not have a relationship that either creates or that is typically viewed as creating a conflict of
interest. The provisions of the Maryland Public Ethics Law! governing restrictions on participation
specifically identify the types of relationships that could create a conflict of interest, which,
notably, do not include a former spouse.?

PGHC also argues that | should recuse myself from this matter because of what it
characterizes as my part time position with Johns Hopkins General Internal Medicine. (Motion at
1 7). For more than twenty years, | have served as a volunteer, unpaid, part-time member of the
faculty at the Division of General Internal Medicine of the Johns Hopkins School of Medicine
(Tanio Aff. at § 3; http://www.hopkinsmedicine.org/gim/faculty/p-t_alpha.html). This position is one of
several volunteer academic appointments that | hold with multiple institutions. (Tanio Aff. at { 2).
In this position, | have taught medical residents in their evidence-based medicine rotation (as
contrasted with teaching medical students). (Id. at 13). My position at the Division of General
Internal Medicine does not interfere in any way with my ability to render an impartial decision in
this contested case. (Id. at 6). Since | began my service as a Commissioner in 2011, my faculty
position at Johns Hopkins has been publicly listed in my biography on the Commission’s website,
where the biographies of all Commissioners can be found. Please see screenshots of my biography
from the MHCC website for November 2012, October 2013, September 2014, November 2015,
and February 2017 (attached as collective Exh. 2). At this late date, PGHC cannot be heard to
raise a conflict of interest claim given this prior disclosure. Miller v. Kirkpatrick, 377 Md. 335,
358 (2003).

As an appointed unpaid member of the Maryland Health Care Commission,® | am a public
official who is bound by the Maryland Public Ethics Law. This law was enacted, among other
things, to ensure impartial action by public officials and to avoid conflicts of interest. Generally,

1 Md. Code Ann., General Provisions 88 5-101 through 5-1001 (“Gen. Prov.”).

2 The Maryland Public Ethics Law uses the term “qualifying relative” and defines such a person as “a
spouse, parent, child, brother or sister.” Gen. Prov., §5-501(a) and 85-101(gQ).

3 | was appointed by Governor Martin O’Malley to the Commission in 2011. On June 8, 2012, | was
appointed Chair of the Commission, effective July 1, 2012.
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the law provides that a public official cannot participate in a matter if it involves certain relatives
or entities with which he or she has an interest, or if it involves as a party, a business entity in
which the official or certain relatives of the official have employment, contractual, or creditor
relationships. Gen. Prov., 85-501(a)(1) and (2). Additionally, an official may not hold any
employment relationship that would impair his or her impartiality and independence of judgment.
Id. at §5-502(b)(2).

Apart from the Maryland Public Ethics Law, a Commissioner should avoid even the
appearance of impropriety or improper behavior. A Commissioner has a special obligation to
avoid the appearance that self-interest drives official acts. There is no dispute that the parties to
this contested case, like all parties appearing before an administrative agency, are entitled to a fair
and impartial proceeding before the Commission. See Regan v. State Bd. of Chiropractic
Examiners, 355 Md. 397, 409 (1999). The factual circumstances detailed in PGHC’s motion,
however, neither demonstrate actual prejudice on my part, nor do they provide a basis upon which
my impartiality can reasonably be questioned. PGHC also claims that my voting record on other
applications involving Johns Hopkins is an acknowledgement by me that | have a conflict or a
potential conflict of interest in this matter. (Motion at { 8p. 3). Specifically, PGHC states that my
September 20, 2016 abstention from the vote on a staff report and recommendation regarding the
Certificate of Need (CON) application of an affiliate of Johns Hopkins for its proposed Green
Spring Station Surgery Center “is an indication of [my] recognition of the conflict . . ..” (1d.).
PGHC clearly confuses abstention with recusal. Recusal is the proper response to a conflict of
interest, and had I felt that such a conflict existed with respect to that matter, | would have recused
myself. I initially introduced the agenda item regarding the matter and led the discussion, but
decided to abstain because questions | asked about the impact of the proposed ambulatory surgical
facility on Johns Hopkins global budget revenue agreement with the Health Services Cost Review
Commission were not answered to my satisfaction. (Tanio Aff. at § 4). My abstention in that
matter does not require me to recuse myself in this contested case.

Additionally, PGHC states that my absence from the May 19, 2016 meeting in which the
Commission voted on a CON application filed by Suburban Hospital (owned by Johns Hopkins)
also indicates that | recognize that | have a conflict. (Motion at § 8). Again, this argument is
misplaced. My absence from the meeting occurred because | had an out-of-state obligation on that
date. (Tanio Aff. at 1 5).

Moreover, while PGHC states that | have not voted on any application involving Johns
Hopkins in the last two years, its selective range of dates fails to acknowledge that | have indeed
voted on matters involving Johns Hopkins during my tenure with the Commission. On February
16, 2012, | voted on staff reports and recommendations regarding two CON applications by Johns
Hopkins Bayview Medical Center (Bayview), one seeking to expand its emergency department
and, the other, to construct a comprehensive cancer building on its campus. | was one of two
Commissioners who voted against approval of the comprehensive cancer building.
(http://mhcc.maryland.gov/mhcc/pages/home/meeting_schedule/documents/minutes/MHCC min_20120216.pdf).
Furthermore, on December 16, 2011 and again on December 19, 2013, | voted on requests of
Howard County General Hospital (a member of Johns Hopkins Medicine), and Bayview for
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renewal of their waivers to provide primary percutaneous coronary intervention (emergency

angioplasty) services at a  hospital without  on-site cardiac  surgery.
(http://mhcc.maryland.gov/mhcc/pages/home/meeting_schedule/documents/minutesfMHCC min 20111216.pdf;
http://mhcc.maryland.gov/mhcc/pages/home/meeting_schedule/documents/minutes/MHCC min_20131219.pdf).

| want to remind all parties that this remains a contested case and that the ex parte
prohibitions in the Administrative Procedure Act, Maryland Code Ann., State Gov’t §10-219,
apply to this proceeding until the Commission issues a final decision.

Sincerely,
2’(7
A —

Craig P. Tanio, M.D.
Chair/Reviewer

cc: Steven R. Schuh, Executive, Anne Arundel County
Leana S. Wen, M.D., Baltimore City Health Commissioner
Gregory Wm. Branch, M.D., Baltimore County Health Officer
Leland Spencer, M.D., Caroline and Kent County Health Officer
Edwin F. Singer, L.E.H.S., Carroll County Health Officer
Stephanie Garrity, M.S., Cecil County Health Officer
Susan C. Kelly, E.H.S., Harford County Health Officer
Maura J. Rossman, M.D., Howard County Health Officer
Joseph A. Ciotola, M.D., Queen Anne’s County Health Officer
Fredia Wadley, M.D., Talbot County Health Officer
Paul Parker
Kevin McDonald
Suellen Wideman, AAG
Siobhan K. Madison, AAG
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IN THE MATTER OF BEFORE THE

BALTIMORE/UPPER SHORE MARYLAND HEALTH

CARDIAC SURGERY REVIEW CARE COMMISSION
Anne Arundel Medical Center
Docket No. 15-02-2360

University of Maryland
Baltimore Washington
Medical Center

Docket No. 15-02-2361
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AFFIDAVIT OF CRAIG P. TANIO, M.D.

I, Craig P. Tanio, M.D., being over 18 years of age and competent to testify as to the matters
set forth herein, state as follows:

1. I have been a member of the Maryland Health Care Commission since 2011, and
have served as the Chair of the Commission since July 1, 2012.

2. I currently hold volunteer, unpaid academic appointments at the Johns Hopkins
School of Medicine, Thomas Jefferson University, and Florida Atlantic University.

3. At the Johns Hopkins School of Medicine, I am a volunteer, unpaid, part-time
faculty member in the Division of General Internal Medicine. In this capacity, I teach four two-
hour seminars to first-year medical residents as part of their evidence-based medicine rotation.I
have held this position for more than 20 years. My volunteer unpaid faculty position at Johns
Hopkins School of Medicine was disclosed to the Governor’s Appointments Office and the MHCC
at the time of my appointment and has been posted on the MHCC website since 2011,

4. On September 20, 2016, in my capacity as Chair of the Maryland Health Care
Commission, I introduced an agenda item regarding an application for Certificate of Need filed by

Johns Hopkins Surgery Center Series to establish a freestanding ambulatory surgical facility at



Green Spring Station in Lutherville, Maryland. I decided to abstain from voting on the matter
because questions I asked about the impact of the proposed ambulatory surgical facility on the
Johns Hopkins global budget revenue agreement with the Health Services Cost Review
Commission were not answered to my satisfaction. My abstention in that matter does not require
me to recuse myself in this contested case. My vote was not needed because sufficient
Commissioners were present to establish a quorum.

5. I was absent from the Commission meeting held on May 19, 2016, because I had
an out-of-state obligation on that date.

6. Neither my volunteer, unpaid faculty position at the Johns Hopkins School of
Medicine nor the employment of my ex-wife as a medical (non-interventional) cardiologist with
Johns Hopkins Medicine at Green Spring Station in Lutherville, Maryland has in any way impacted
or will impact my impartiality in the Baltimore Upper Shore Cardiac Surgery Review, or my past

or future service as a Commissioner and Chair of the Maryland Health Care Commission.

I solemnly declare under the penalties of perjury and upon personal knowledge that the

foregoing affidavit is true and correct.

% )‘ ] g //:@/

Date ! Craig P. Tanio, M.D.
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